
The Environmental Permitting (England & Wales) Regulations 2016 

 

Application to consolidate Environmental Permit Nos. EPR/DB3007MX and 

EPR/PB3038RM and to vary the Consolidated Environmental Permit  

 

EA Refs: EPR/DB3007MX/V003 and EPR/PB3038RM/V004 

 

Site at Hythe End Farm, Hythe End Road, Wraysbury 

 

Operator: Fowles Crushed Concrete Limited 

Regulator: Environment Agency (EA) 

 

Representations on behalf of the Operator in response to a Notice of Request for 

more information dated 18 December 2017 (Site Condition Report) 

 

 

Preliminary 

1 These representations are made on behalf of the Operator in relation to a Notice of 

request for more information dated 18 December 2017 on the subject of Site Condition 

Report purportedly served by the EA pursuant to paragraph 4 of Part 1 of Schedule 5 

to the Environmental Permitting (England and Wales) Regulations 2016 (EPR 2016). 

2 On the first page of the Notice it is alleged that the information detailed in the schedule 

is required in order to determine the application for a permit duly made on 07/11/2016.  

The application is not an application for a permit.  This is not a mere technical 

observation.  As has been pointed out in relation to the Notice of the same date 

requesting further information on the subject of various environmental matters, in a 

number of important respects the request for information has been formulated as 

though this were an application for the grant of an environmental permit for a new 

facility.  The same response in that respect which has been made to that Notice applies 

equally to this one.  This is an existing operational site whose activities have been 

regulated for most of the time under a single permit granted by the EA in July 2001 

and under two permits for a shorter period since May 2013.  The activities currently 

carried out at the site are those which have been carried out for a lengthy period 

amounting to almost 17 years under regulation and, it appears, for a prior period of 

approximately 13 years without regulation. 
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3 By contrast with the first page of the Notice it is stated on the second page that the 

context of the request for further information is that of an application for a variation to 

an environmental permit.  This is not a stand-alone application for a variation of a 

permit either. This point will be elaborated below in paragraphs 4 to 7. Moreover, there 

is no statement that the further information is required in order to determine the 

application for a variation of the permit or, rather, consolidated permit.  It will be 

submitted that some of the information requested is not required in order to determine 

an application for a variation of permit conditions upon the issue of the consolidated 

permit. 

The consolidation application 

4 This application is essentially an application to consolidate the two existing permits 

under Regulation 18.  There is no power under Schedule 5 to EPR 2016 by which a 

regulator may serve a request for further information under paragraph 4 in respect of 

an application under Regulation 18 to consolidate existing environmental permits, that 

is to say in this case, to replace the two existing permits with a consolidated 

environmental permit. There is no power on the part of a regulator to refuse an 

application for the consolidation of environmental permits or to deem such application 

to be withdrawn on account of a notice requesting information served or purportedly 

served under paragraph 4.  

5 Insofar as the application for the consolidation of the two existing permits includes an 

application to vary permit conditions on the issue of the consolidated permit such part 

of the application is supplementary and has only been included in order after the 

replacement of the existing environmental permits with a consolidated permit the 

opportunity should be taken to bring the permit conditions up to date and/or so that 

they better reflect the activities which are being carried out at the facility and which 

have been carried out since the grant of the original licence/permit WML/83329 in July 

2001. That initiative was specifically welcomed by the EA as long ago as 01/12/2016. 

6 As stated above, the application for a variation is not a stand-alone application to vary 

the two existing permits.  On the contrary, it is a supplementary application to vary 

permit conditions upon the replacement of the two existing permits with the 

consolidated permit.  It is, therefore, an application which only has effect upon the 

consolidation of the two permits by a replacement consolidated permit pursuant to the 

application to consolidate them. 
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7 Regulation 18(2) recognises that the replacement of two (or more) existing permits 

with a consolidated permit may well require some variation of the permit conditions. 

This consolidation application, therefore, includes a supplementary application to vary 

the permit conditions upon and only upon the issue of the consolidated permit.  

Scope of these representations 

8 These representations relate to paragraphs c), d), e) and f) of the Notice. The 

representations set out below are made without prejudice to what is stated above at 

paragraphs 2 to 7. 

Information not required 

9 It is submitted that the information purportedly requested in paragraphs c), e) and f) of 

the Notice is not required to determine the duly-made application to consolidate the 

existing environmental permits or to vary the permit conditions upon the issue of the 

consolidated environmental permit.  Moreover, no reasonable regulator could 

consider, in the circumstances, that it does require the further information requested 

in paragraphs c), e) and f) of the Notice to determine the duly-made application in this 

case. The information requested in paragraph d) of the Notice will be dealt with 

separately below. 

10 In addition to the facts and circumstances referred to below, this application was 

submitted as long ago as 12/08/2016. It was duly made when it was submitted.  There 

was a substantial delay before it was considered by the EA to be duly made.  It was 

considered by the EA to be duly made only on 07/11/2016.  A very good indicator of 

the fact that the information requested is not in fact required to determine that part of 

the application as consists of a variation of permit conditions upon the issue of the 

consolidated permit is that, on any basis, it has taken the EA more than a year after 

even it considered the application made as long ago as 12/08/2016 to be duly made, 

to issue the Notice dated 18/12/2017.  Information which is genuinely required to 

determine an application would be recognised as such by a regulator fairly soon after 

the making of the application and certainly well within the statutory period of 3 months 

for determination of most applications. A Schedule 5 Notice was served by the EA on 

18/01/2017.The Operator responded to it on 28/04/2017. If the information referred to 

in paragraphs c), e) and f) of the Notice dated 18/12/2017 was genuinely required for 

the determination of this application it would have been included in that earlier Notice. 
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That it has only been included in a notice served no less than 10 months later speaks 

volumes as regards the absence of any true requirement for it. 

11 In the case of certain applications it is mandatory to provide information describing the 

conditions of the site.  Such information is a mandatory requirement for applications 

for permits in respect of installations to which the Industrial Emissions Directive 

2010/75/EU (IED) applies by virtue of Article 12. Under paragraph 4 of Schedule 7 to 

EPR 2016, the EA is required to ensure that every application for the grant of such a 

permit includes the information specified in Article 12 of the IED. 

12 Notably, there is no such requirement in respect of an application for the grant of an 

environmental permit in respect of a waste operation (i.e. not being or constituting an 

installation).   

13 Article 22 of the IED provides that a baseline report must be submitted before starting 

operation of an installation which involves the use, production or release of relevant 

hazardous substances.  The detail of such baseline report set out in Article 22 is very 

similar to the requirements set out in paragraphs c), d), e) and f) of the subject Notice 

in this case.  However, plainly, Article 22 of the IED does not apply to this facility or 

this consolidation application because, first, it is not an application in respect of an 

installation and, secondly, the activities do not involve the use, production or release 

of relevant or any hazardous substances.   

14 It is submitted that a Schedule 5 Notice may not be used to render mandatory that 

which under EPR 2016 is not mandatory.  Further, when construing paragraph 4 of 

Schedule 5 in regard to what is in fact required for the determination of an application 

it is submitted that a regulator is obliged to consider and contrast information which is 

mandatory under EPR 2016 as distinct from information which is not.  

EA H5 Guidance  
 
15 It is plain from the EA’s H5 guidance for applicants in respect of site condition reports 

that: 

15.1 except in the case of installations which are or become subject to IED, the 

preparation of a site condition report upon an application for a new permit is 

recommended but is not mandatory; and 

15.2 will normally only be expected upon an application for the grant of a new permit 

for such an installation (referred to as an Application SCR) or upon an 
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application for the variation of a permit for such an installation involving a 

substantial change in the activities comprised in the installation.  

16 The activities carried out at this facility may be classified as low-risk.  Approximately 

64% of the waste throughput is inert waste.  The balance of approximately 36% 

comprises non-hazardous waste which is entirely or virtually entirely construction and 

demolition non-hazardous waste such as wood, plastics, paper and cardboard, the 

temporary storage and processing of which have a low risk of causing pollution of 

ground or groundwater.  Moreover, all such non-hazardous waste is stored and 

processed in accordance with the conditions of the existing environmental permits 

regarding engineered containment. Those conditions are intended to remove the 

likelihood of there being any pathways for contamination of ground or groundwater. 

That being so, in accordance with the EA’s H5 guidance, even in the case of an 

application for a new permit, it would be open to the applicant to opt not to carry out 

an intrusive ground investigation.  As already stated, in this case, the application is not 

one for the grant of a new permit.  On the contrary, it is an application for the 

replacement of two existing permits with a consolidated permit together with a 

supplementary application for variation of conditions upon the issue of the consolidated 

permit and it is such an application for a facility which has been in operation under EA 

regulation for almost 17 years. 

17 To the extent that there remains an area of old concrete which has yet to be replaced 

by the Operator there is one reason and only one reason for that. It is because the 

application for planning permission to replace the concrete has been held up for lack 

of a consultation response from the EA. The planning application was submitted as 

long ago as 22 May 2016. It will shortly “celebrate” its second anniversary. A  Flood 

Risk Assessment (FRA) report was submitted to the local planning authority pursuant 

to the application in January 2017. The EA is a statutory consultee to that application. 

By virtue of section 54(2) and (4) of the Planning and Compulsory Purchase Act 2004 

and Articles 18 and 22(3) of and Schedule 4 to the Town and Country Planning 

(Development Management Procedure) Order 2015 a statutory consultee is obliged to 

provide a substantive response within the prescribed period. The prescribed period is 

21 days from receipt of the document on which the view of the consultee is sought. So 

far, the EA have had in excess of 365 days in which to respond substantively to the 

FRA report and in serious breach of its statutory duty the EA has failed to provide a 

substantive response.  
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18 In those circumstances, insofar as the replacement of all of the old concrete is not 

complete, it is, needless to say, not open to the EA, should it wish to do so, to rely 

upon the consequence of its own failure to comply with its obligations as statutory 

consultee to the planning application to seek on that ground a costly and intrusive 

ground investigation which is not justified.    

19 Even in those cases where a site condition report or a baseline report is mandatory 

under EPR 2016, by virtue of the provisions of the IED, it is clear from the H5 guidance 

that the EA will not require the submission of baseline data if the Operator only wishes 

to update an existing permit for reasons that do not constitute a substantial change.  

The term, “substantial change”, is defined in paragraph 5 of Schedule 5 to EPR 2016 

as “a change in operation of an installation which in the regulator’s opinion may have 

significant negative effects on human beings or the environment…”.   

20 Thus, even in the case of IED installations where a ground condition report or a 

baseline report is mandatory upon an application for the grant of a new permit it is not 

required on an application for a variation of an existing permit which does not involve 

“substantial change” within the meaning of that term: see the first full paragraph on 

page 7 of the H5 guidance and the last paragraph commencing at the foot of that page. 

21 This facility is not an IED installation, there is no mandatory requirement for a site 

condition report even on an application for a new permit and this is an application for 

the consolidation of two existing permits with a supplementary application for variation 

of permit conditions in order only to bring them up to date and better to reflect the 

activities which are being carried out and have been carried out since the original 

licence/permit was granted in July 2001.  No change in operation, still less substantial 

change within the meaning of that term, is involved or intended or contemplated in or 

by the application. 

22 Therefore, even if this were an IED installation, in accordance with the H5 guidance, 

baseline data would not be required for such an application.  Even less is it or can it 

be made a requirement of an application such as this to consolidate two existing 

environmental permits and for limited supplementary variation of permit conditions 

upon the issue of the consolidated permit for the purposes set out above of a waste 

operation of almost 17 years vintage to which the IED mandatory requirements do not 

apply.   
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Paragraph d) of the Notice 
 
23 With regard to the notes within the Notice we refer to the second paragraph under the 

heading of “Baseline Soil and Groundwater Data”.  First, this is not a proposed activity 

but an activity which has been carried out continuously for almost 17 years under EA 

regulation (preceded, it seems from the Certificate of Lawful Use, by waste processing 

for about 13 years from 1987 to 2000 in the absence of regulation although a landfill 

licence subsisted during that period). 

24 As stated above, the types of waste stored and processed at the facility are largely 

inert and those which are non-hazardous have a very low potential to create any 

leachate at all.  The site drainage is well maintained in accordance with the 

requirements of the existing permits and the Operator maintains appropriate records 

to demonstrate that its activities have not caused and will not cause deterioration in 

the quality of land and water.   

25 What is stated in the fourth paragraph on page 5 of the EA’s H5 guidance does not 

apply to this facility. As stated above, the types of waste stored and processed at the 

facility are largely inert and those which are non-hazardous have a very low potential 

to cause contamination. The existing permit conditions as regards infrastructure are 

intended to remove the risk of there being pathways for any contaminants to penetrate 

below the impermeable concrete surface so as to contaminate the ground below the 

surface or groundwater.  

26 Against that background the information requested in paragraph d) of the Notice does 

not apply or exist. There are no observations of contamination relating to current 

activities.   

Historical contamination 

27 The site is a former landfill site.  This is recognised by the wording in paragraph c) of 

the Notice.  As the EA is well aware, the Operator of the existing facility was not the 

landfill operator.  Landfill activities at the site ceased probably some 20 years or more 

before the Operator of the existing facility took a partial transfer of the waste processing 

permit in May 2013.  Consequently, it does not possess, and there is no reason why it 

should possess, the details or records requested in paragraph c) of the Notice.  By 

contrast, the EA became the regulator of the site on or about 1 April 1996 in succession 

to Berkshire County Council.  In that capacity the EA already possesses or should 
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have obtained the details and records referred to which it now purports to seek from 

the Operator who was not in any way responsible for the landfill activity.  

28 It is submitted that a regulator is not empowered by paragraph 4 of Schedule 5 to EPR 

2016 to request information which is not in the possession of the operator, still less 

information concerning certain activity which would not normally come into the 

operator’s possession 20 years or so after cessation of that activity for which it was not 

responsible. Contrast Regulation 61(2) which expressly provides that for the discharge 

of its functions the regulator may request information on emissions which is not in the 

possession of the person to whom the request is addressed and would not normally 

come into his possession. Even there the power is not an absolute one: it is subject to 

the need to demonstrate that the requirement is reasonable. There are no equivalent 

provisions in paragraph 4 of Schedule 5 to EPR 2016. 

29 The Notice both in the preliminary notes and in paragraph e) acknowledges that there 

may be historical contamination related to historical activities at the site.  The notes 

state that the soil and groundwater beneath the site may already contain elevated 

concentrations of contaminants related to historical activities at the site.  Were that to 

be so, that is contamination which has arisen from the former landfill activities and the 

said former waste processing activities which, accordingly, could not be made the 

responsibility of the Operator of the existing regulated facility: see paragraph 14(1)(b) 

of Schedule 5 to EPR 2016.  

30 Notwithstanding the historical landfill and waste processing activities at the site with 

the potential for elevated concentrations of contaminants being the historical activities  

referred to in the Notice, the EA: 

30.1 failed, as far as we can see, to require a formal surrender of the landfill licence 

in respect of this particular site or to require any decommissioning processes in 

respect of the landfill at this site; and 

30.2 failed to require a site condition report or any equivalent report to be prepared 

when the original waste processing licence WML/83329 was applied for on 

14/09/ 2000 and was granted on 27/07/2001. 

31 The EA cannot use this consolidation application as a vehicle to require the Operator 

of the existing facility to carry out intrusive investigation to obtain the data which, 

seemingly, the EA failed to obtain for itself from the former operator both upon 
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cessation of the landfill and upon the grant of the original licence WML/83329 in July 

2001.  

32 Moreover, if there are elevated concentration of contaminants related to historical 

activities at the site then there is absolutely no reason whatsoever to suppose that 

such historical contamination, if it exists, will be contamination with or from the same 

wastes or substances as are processed in the Operator’s current low-risk activities 

under the existing permits which are the subject of this consolidation application.   

33 It is suggested in the notes to the Notice that the provision of soil and groundwater 

data now would allow historical contamination to be decoupled from contamination that 

may occur as a result of (current) site activities over the duration of the permit.  As 

stated above, elevated levels of contamination, if such exist, are likely to be 

contamination with or from wastes which are different from anything which could 

possibly be emitted by the low-risk activities currently carried out by the Operator. It is, 

therefore, not likely that such decoupling is or would be required.  If, which is denied, 

there were to be historical contamination which contains any substances that are the 

same as those which are the subject of current activities then because of the delay of 

almost 17 years in the request for site condition data it would not now be feasible for 

any such decoupling to be undertaken. 

 
Conclusions 
 
34 The information requested in paragraphs c), e) and f) of the Notice is not information 

that is required for the determination of this consolidation application. No reasonable 

regulator could, in all the circumstances, consider that it is information so required. The 

supplementary application to vary permit conditions upon the issue of the consolidated 

permit to bring them up to date and/or so that they better reflect the activities which 

have been undertaken at the site for almost 17 years since the grant of the original 

licence/permit WML/83329 does not involve, contemplate or intend any change in 

those activities.    

35 The conclusion set out above fully accords with the EA’s H5 Guidance. 
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36 The information requested in paragraph d) of the Notice does not exist.  
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