Information required within any request for a derogation away from the BAT-AELs contained within an IED revised BREF
The expectation for any new or existing site being re-permitted under an Industrial Emission Directive (IED) permit review, is that all revised BAT Associated Emission Levels (BAT-AELs) will be met within the 4 year time period allowed under IED.
By exception, sites can apply under strict criteria prescribed within IED to operate at different set of standards and emission levels than those that will apply to every other site within the sector. Any application for a derogation away from those standards is subject to public scrutiny and is currently required to be reported to the European Commission on a regular basis.
The minimum details we would expect to see within any request for a derogation under Article 15(4) of the IED must contain as follows:

	
	Required information & completion notes


	Site details
	Name, address, etc

	Operator details
	Name, Companies House number, etc

	Permit reference
	

	Commercially sensitive information
	You must identify if any details within your request for a derogation may be considered to contain commercially sensitive or confidential information. This must be clearly identified and fully justified and annexed separately where possible.
Detailed costs of capital can be considered sensitive information and you may wish to request the entire CBA document is treated as commercially sensitive material.
All details contained within any derogation request will be assumed to be publically available information and placed on our public register as appropriate unless such a claim is made. NB: any claims to withhold information from the public register will be assessed individually as part of the determination process and details of emissions and abatement technology would not normally be classified as commercially sensitive.

	BAT Conclusions that you are requesting a derogation away from and relevant BAT AELs
	You must indicate the specific BAT conclusion number (BATC) and which BAT-AELs you are specifically unable to comply with within the 4 year period must be clearly identified. This needs to be down to an individual parameter level.

Also, you will need to specify which parameters within the relevant table of BAT-AELs you are able to comply with or intend to comply with within the 4 year period.

	Your current performance
	What are your current levels of emissions for the parameters that you are applying to derogate away from in the format/reference period as stated within the BATCs. This should include a statement on the difference in excess pollutant load (NOT just concentration but mass) compared to BATC you will emit during the period of any derogation request.

	Derogation evidence for potential qualifying criteria 
	Full details of what it is at your site that makes you a “special case” in that you consider it will be significantly more expensive to comply within the timeframe, bearing in mind that the setting of the revised BAT-AELs within a BREF takes into account affordability and it is understood that published BAT-AELs are affordable to the sector as a whole.

Your case must adequately demonstrate which of the three criteria identified within Article 15(4) of IED apply to your site and explain how one or more of those criteria will make it more expensive to comply at your site than for the sector as a whole. Refer to published Defra guidance on IED permitting for Part A installations for examples of potential qualifying criteria: https://www.gov.uk/government/publications/environmental-permitting-regulations-guidance-on-part-a-installations

These extra costs must be detailed (reason & amount) and compared to industry average costs. This is to allow us to judge if the differences are significant or not. We will assess “significance” on a case by case basis.

	Timeline for compliance
	If you can’t comply within the 4 year period prescribed under IED, when do you envisage you will be able to comply?
Provide a planned programme of works to help justify your request and demonstrate when improvements will be made within the derogation request timeline.

Justify what investments are to be made when and explain any prioritisation or internal review periods that you propose within the derogation request timeline.

This will be taken as your formal request in terms of compliance date, but we reserve the right to challenge any dates that you propose along with the whole basis for your derogation request.


	If you are proposing not to comply
	If you are requesting a derogation without a compliance end date, then you must fully explain why not complying with the agreed standards as published in the revised BREF are not achievable at your site.

Any such derogation request will be subject to review under any event stipulated within Article 21(5) of IED and so should not be considered “open ended” as such.


	Options review
	You must explore and detail all options that could deliver compliance with the BAT-AELs and fully cost up options that would either deliver compliance with the BAT-AELs within the 4 year timeframe or within the timeframe that you are requesting within your derogation. You should consider all techniques as listed in the BATCs that could deliver compliance at your site as well as other techniques that could deliver compliance.
Note: techniques that could still deliver significant improvements, whilst not meeting the BAT-AEL’s should still be explored and not discounted simply because at this stage you believe they won’t deliver full compliance with the revised limits.

Provide a justification for techniques that are not progressing to CBA as well as those that are taken forward. 

	Demonstrating disproportionately higher costs compared to the environmental benefits
	You must supply a fully completed cost benefit assessment of your options and preferred solution. This can be either using your own methodology or our own published CBA tool which is available from here: https://www.gov.uk/government/publications/industrial-emissions-directive-derogation-cost-benefit-analysis-tool

If you choose to use your own CBA methodology, you are still encouraged to refer to our guidance/ user guide as it contains a lot of useful information on the approach to making an accurate CBA assessment. 

You must use costs of capital published by the HM Treasury (green book) or fully justify the use of any different figures.

There are published damage costs for various pollutants (mainly atmospheric) and if not using the tool, you should again use those published figures where ever they are available.

Note: industry specific damage costs are available in certain sectors and again you should use these where appropriate to do so having contacted us for advice before hand. 
In some situations it may be appropriate to use site specific damage costs where some specific circumstances due to the location of your site mean that it may be appropriate to do so. Again you should contact us for advice before doing so.

Provide an explanation for all key input data.

Confirm the conclusions that can be drawn from the CBA.


	Demonstrating that no significant pollution is caused and that a high level of protection of the environment is achieved
	This is a further requirement of Article 15(4) of the IED and needs to be included with any derogation request.  This should refer to the scale of releases after BATC implementation date when the BAT-AELs are complied with, compared with the scale of releases with the derogation request, and include an assessment of the impact of the difference. 
There also needs to be something to put in context the scale of releases - reference to the Process Contribution, Pollution inventory, National Emissions Ceiling Directive, etc.  This is a stand-alone assessment so the scale of releases needs to be defined.   

Use of our H1 impact assessment tool is encouraged to help comply with this requirement.

	Request for a derogation outside of an IED led permit review
	If you are requesting a derogation away from the prescribed standards and emission limits outside of an IED permit review normally triggered by us issuing a Regulation 61 information Notice, then you will need to submit an application fee at the time of making your request. This would normally be a substantial variation as detailed within our EPR charging scheme found here: https://www.gov.uk/government/publications/environmental-permitting-charging-scheme
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