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Consultation on changes to the enforcement and sanctions policy
including implementing new water and waste enforcement powers
August 2026
We are the Environment Agency. We protect and improve the environment.
We help people and wildlife adapt to climate change and reduce its impacts, including flooding, drought, sea level rise and coastal erosion.
We improve the quality of our water, land and air by tackling pollution. We work with businesses to help them comply with environmental regulations. A healthy and diverse environment enhances people's lives and contributes to economic growth.
We can’t do this alone. We work as part of the Defra group (Department for Environment, Food & Rural Affairs), with the rest of government, local councils, businesses, civil society groups and local communities to create a better place for people and wildlife.
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[bookmark: _Toc235183255][bookmark: _Toc1523105977]Summary
The consultation describes the changes that we are proposing to make to our Enforcement and Sanctions Policy. The consultation sets out:
· changes to general principles including how we assess enforcement undertakings. We have also added an additional enforcement penalty principle to better protect the interests of victims and simplified our public interest factors

· a new Annex 5 which sets out how we propose to apply Water (Special Measures) Act 2025 - Water (Special Measures) Act 2025 - civil sanctions when they become available. These include:
· civil variable monetary penalties imposed to the civil standard of proof “on the balance of probabilities”
· automatic penalties where we are under a duty to impose a fixed monetary penalty to the civil standard of proof “on the balance of probabilities”
· fixed monetary penalties where their use is discretionary

· proposed changes to Annex 4 which set out:
· proposed amendments to the enforcement approach for The Producer Responsibility Obligations (Packaging and Packaging Waste) Regulations 2024 - The Producer Responsibility Obligations (Packaging and Packaging Waste) Regulations 2024 
· the proposed enforcement approach for the first phase of Digital Waste Tracking as enacted by The Digital Waste Tracking (England) Regulations 2026 - The Digital Waste Tracking (England) Regulations 2026
· the proposed enforcement approach for the Deposit Returns Scheme as enacted by The Deposit Scheme for Drinks Containers (England and Northern Ireland) Regulations 2025 - The Deposit Scheme for Drinks Containers (England and Northern Ireland) Regulations 2025

· proposed changes to Annex 3 to clarify the enforcement approach under the Control of Mercury (Enforcement) Mercury Regulations 2017 - The Control of Mercury (Enforcement) Regulations 2017
We will need to be ready to enforce new legal requirements. We, therefore, must amend our Enforcement and Sanctions Policy to set out our approach.
The consultation is arranged in sections. You may choose to respond to the questions that are relevant to you.
[bookmark: _Toc183447929][bookmark: _Toc1923548176][bookmark: _Toc235183256]About this consultation
[bookmark: _Toc942705168][bookmark: _Toc183447930]Our Enforcement and Sanctions Policy explains how we use our enforcement and sanctioning powers in response to breaches of the legislation that we enforce. It covers the range of actions we can take when a breach or an offence has occurred. 
These actions include:
· provision of advice and guidance 
· use of warning letters 
· provision of simple cautions  
· civil sanctions 
· prosecutions
Our policy also explains how we use the notices that we have the power to issue and our approach to enforcement undertakings.
We carry out enforcement focused on achieving four outcomes:
1. Stop illegal activity from occurring or continuing.
2. Put right environmental harm or damage, also known as restoration or remediation.
3. Bring illegal activity under regulatory control, uphold the integrity of the regulatory regimes and so maintain compliance with the law.
4. Punish a person in breach and deter future offending or breaches by that person and others.
Our regulatory principles which will remain unchanged are to:
· act proportionately
· be consistent
· be transparent
· target our enforcement action
· be accountable
We will continue to have regard to the growth duty and guidance - Growth duty and will only take enforcement action or impose sanctions when necessary and in a proportionate way.
Our penalty principles will remain largely unchanged, which means when we carry out any enforcement activity we aim to:
· change the behaviour of the person in breach
· remove any financial gain or benefit arising from the breach 
· consider what is appropriate for the person in breach and circumstances, including punishment and whether criminal proceedings are in the public interest
· be proportionate to the nature of the breach and the harm or risk of harm caused
· take steps to ensure any harm or damage is restored
· deter future breaches by both the person in breach and others
However, we are proposing to add in another penalty principle, which is to better protect the interests of victims as follows:
· consider victims and third parties (where they are known to us) whose interests have been negatively impacted by an environmental incident
Additionally, we have simplified our expression of the public interest factors. We have revised the section on how we make enforcement decisions to be more general and higher level. ​
We previously consulted on amendments to the Enforcement and Sanctions Policy in January 2025 - Applying Environment Act 2021 civil sanctions. 
We will update our Offence Response Options document to clearly explain all the powers available to us, once the new powers are in place. 
[bookmark: _Toc235183257]What we are consulting on
[bookmark: _Toc1026633771][bookmark: _Toc183447931]The consultation describes the changes that we are proposing to make to our Enforcement and Sanctions Policy. 
We are proposing changes to some general policy principles including: 
· how we assess enforcement undertakings
· an additional enforcement penalty principle to better protect the interests of victims
· simplified our public interest factors
This includes how we propose to enforce new legislation, namely:
· Water (Special Measures) Act 2025 (WSMA) - Water (Special Measures) Act 2025
· Digital Waste Tracking (England) Regulations 2026 - The Digital Waste Tracking (England) Regulations 2026 
· Deposit Scheme for Drinks Containers (England and NI) Regulations 2025- The Deposit Scheme for Drinks Containers (England and Northern Ireland) Regulations 2025
We are also proposing to clarify our enforcement approach under the Mercury regime - The Control of Mercury (Enforcement) Regulations 2017
We will publish our response to the consultation on GOV.UK. We will also publish the revised Enforcement and Sanction Policy on GOV.UK.  Please note that the format of the Enforcement and Sanctions Policy may look different on GOV.UK compared to the document you are consulting on. This is because this consultation document is a word document, whereas the format on GOV.UK is HTML. However, the content will be the same.
[bookmark: _Toc235183258]What we are not consulting on
[bookmark: _Toc39701516][bookmark: _Toc183447932]Defra have consulted on the following policy and legislative proposals:  
· Civil penalties for water: Summary of responses and government response
· Digital waste tracking: Government response
· Deposit Return Scheme: Introduction of a deposit return scheme in England, Wales and Northern Ireland
We are not consulting further on matters addressed by these Defra consultations. 
This consultation does not include any matters relating to Annex 2. We are not consulting on the structural decision to remove references to enforcement undertakings from the Annexes, which are now addressed in the main body of the Enforcement and Sanctions Policy.
We are not consulting on the minor changes needed to update and consolidate our existing policy, such as the changes we have made to the structure.  
[bookmark: _Toc235183259]Why your views matter
We are seeking your views on our proposals. You do not need to respond to every question.
We will use your feedback to make our final decisions. 
[bookmark: _Toc432020412][bookmark: _Toc235183260][bookmark: _Toc183447933]How we will use your information
[bookmark: _Toc1641246367][bookmark: _Toc183447934]After the consultation has closed, we will publish a summary of responses on GOV.UK. We may include comments or quotes unless you specifically request that we keep your response confidential. We will not respond individually to responses. 
We will not publish names of individuals or personal data. But we will publish the name of the organisation for those responses made on behalf of organisations. 
In accordance with the Freedom of Information Act 2000, we may be required to publish your response to this consultation but will not include any personal information. If you have requested your response to be kept confidential, we may still be required to provide a summary of it.
[bookmark: _Toc235183261]Privacy notice
We would like to keep you informed about the outcomes of the consultation. After the consultation closes, we will publish our response to the consultation on GOV.UK. 
We will email you about the consultation if you provide your email address. Your details will only be used for this purpose.
We will not share your details without consent, unless required to do so by law. By giving us your email address, you consent for us to email you about the consultation. 
You can withdraw your consent to receive these emails at any time by contacting us at: enquiries@environment-agency.gov.uk 
 
The Environment Agency is the data controller for the personal data you provide. For more information on how we deal with your personal data please see our personal information charter on GOV.UK.
You can email our Data Protection team at: dataprotection@environment-agency.gov.uk
[bookmark: _Toc235183262]About you or your organisation
To help us when we come to analyse the consultation responses, we would like you to answer a few questions about you, or where relevant, about your organisation.

Are you responding as an individual or on behalf of an organisation?
Please choose one of the following:
a) individual response
b) response on behalf of an organisation or group (for example, business, charity, not-for-profit organisation, trade association)
c) other
If you are responding on behalf of an organisation, group or trade association, or selected other, please specify.
What sector do you represent?
Please choose one of the following:
· government and regulators
· water industry
· waste industry
· environment
· business
· industry
· other
If you selected ‘other’, please tell us your sector.

Please tell us how you found out about the consultation on changes to the enforcement and sanctions policy.
· from the Environment Agency
· from another organisation 
· through the organisation you’re a member of
· press article
· through a trade association
· other
If you selected ‘other’, please specify.

We would like to keep you informed about the outcomes of this consultation. Would you like to receive an email telling you when we have published our response to the consultation?
Please choose all of the following that apply:
· yes, I would like to receive an email to let me know the consultation response document is published
· no, I would not like to receive any emails regarding this consultation
If you selected ‘Yes’ please provide your email address.
[Email address field]
Can we publish your response? We will not include personal information.
This is a required question. Please select one of the following:
· yes
· no
If you answered ‘no’, please tell us why as we will need to understand this when responding to any Freedom of Information requests.
[bookmark: _Toc235183263][bookmark: _Toc183447935][bookmark: _Toc374516172]1. General Principles
[bookmark: _Toc235183264]Consistency guidelines for enforcement undertakings
We are taking the opportunity to bring our consistency guidelines up to date and make these more consistent with the approach taken by the courts.  We have discretion over when we accept an enforcement undertaking. The principles we apply when exercising this are set out in section 8.
Our experience has been that our current consistency guidelines have led to inflexibility. Our proposals aim to rectify this. With the backlog in the courts, we wish to adopt a wider ranging, fair and proportionate approach to the acceptance of enforcement undertakings, which we consider will be beneficial to offerors, the environment and to third party recipients. We are also taking the opportunity to consolidate our policy across regimes.
Question 1.1: In section 8, we set out our approach and updates to the “consistency guidelines” for enforcement undertakings. Does the approach require any changes to ensure that it is fair and reasonable?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion
[bookmark: _Toc235183265]Victims
We are taking the opportunity to refine our policy in relation to victims. We want to ensure that our enforcement responses better take into consideration those affected by environmental offences.
Question 1.2: In the main policy document we have set out our approach and updates regarding victims. Does the approach require any changes to ensure that it is fair and reasonable?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion
[bookmark: _Toc235183266]Public interest factors
We have simplified our expression of the public interest factors, in section 6. We have revised these sections to better reflect our likely responses.
Question 1.3: In section 6 we have set out our revised approach to the public interest factors. Does the approach require any changes to ensure that it is fair and reasonable?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion

Additional comments
If you would like to provide any additional information that has not been covered elsewhere please provide it here:
[bookmark: _Toc235183267]2. Civil penalties for the water industry
[bookmark: _Toc235183268]Background
The Water (Special Measures) Act 2025 (WSMA) introduced new powers to impose civil penalties against offences committed by water companies. From 22 October to 3 December 2025 the Department for Environment, Food and Rural Affairs (Defra) ran a consultation on strengthening penalties for water company offences - New penalties for water company offences - GOV.UK. Their consultation sought views on the policy proposals to implement these new penalties, which will be applied through secondary legislation. 
Defra’s response to their consultation was published on 7 July 2026 - Summary of responses and government response - GOV.UK. The Defra consultation set out proposals in respect of:

· automatic penalties: we will be under a duty to impose a civil fixed monetary penalty where we believe, on the balance of probabilities, a water company has committed a specified offence
· civil variable monetary penalties: we can give a fine of up to £500,000 if we believe, on the balance of probabilities, a water company has committed a specified offence
The new Water (Special Measures) Act penalties mean we will be able to impose fines for a range of water company environmental permit and licence breaches. 
The Water (Special Measures) Act defines a ‘water company’ as a water or sewerage undertaker, or a water supply or sewerage licensee (during operations relating to its licence). No other sectors will be impacted by the changes.
The introduction of fixed monetary penalties (including automatic penalties) and civil variable monetary penalties will apply to specific offences under the Water Resources Act 1991 - Water Resources Act 1991 - and the Environmental Permitting (England and Wales) Regulations 2016 - The Environmental Permitting (England and Wales) Regulations 2016. The specific offences each kind of penalty will be available for are detailed in the following sections. 
We can impose the new penalties on the civil standard of proof (on the balance of probabilities). These new powers will allow us to apply financial penalties faster, and in a fairer and more cost-effective way. They complement our existing enforcement options, including variable monetary penalties of an unlimited amount and prosecution, where we have proven the offence is beyond all reasonable doubt.  These will continue to be used for more serious offences.

The penalties for obstruction offences have been strengthened, enabling the courts to include imprisonment for water company executives as a sanction. This is to deter water companies from blocking investigations and to make sure they face the consequences of their actions or inactions. The manner in which we use these powers is in line with our existing practices for dealing with straightforward criminal offences. There is no change in approach for this consultation. 
The Water (Special Measures) Act also introduced a requirement that water companies should prepare and publish Pollution Incident Reduction Plans and Implementation Reports. We will deal with breaches of these requirements in line with our established practices as straightforward criminal offences. 
We are proposing to add a new Annex 5 to explain our approach to using the new civil sanction powers for water company offending. We will outline the new powers available to us and our proposed approach to using them.  We will explain how we determine the most appropriate enforcement response, and our methodology for calculating civil variable monetary penalties where applicable. We will also explain the appeal provisions which are in place for these sanctions. 
[bookmark: _Toc235183269]Civil variable monetary penalties
The new civil sanction powers introduced through the Water (Special Measures) Act are different to the civil sanctions we currently impose under the Regulatory Enforcement and Sanctions Act 2008 - Regulatory Enforcement and Sanctions Act 2008.
Currently, we can impose unlimited variable monetary penalties for offences when satisfied “beyond reasonable doubt” that an offence has been committed. This is the criminal standard of proof which would be required if we were prosecuting a person or company for an offence in court. These penalties will still be available and appropriate for serious offending.
Water (Special Measures) Act introduces a power for us to impose civil standard variable monetary penalties where we are satisfied, on the balance of probabilities, that a specified offence has been committed. We have discretion whether to impose these penalties and the amount of the penalty, subject to a maximum sum of £500,000. This is a new power and will allow us to impose proportionate penalties more quickly where this is appropriate as a part of our enforcement response. They will enable us to take swift action, allow earlier intervention, and assist in driving improved compliance in the water sector. 
For all the specified offences, a civil variable monetary penalty will be available alongside other enforcement tools. We will have discretion on which enforcement tool, if any, is most appropriate, depending on the specific circumstances of the case.
The offences enforceable by civil variable monetary penalties are:
Environmental Permitting (England and Wales) Regulations 2016 - The Environmental Permitting (England and Wales) Regulations 2016- offences: 
· Regulation 38(1)(a) – Operating without or other than in accordance with a permit 
· Regulation 38(2) – Failure to comply with or contravening a permit condition
· Regulation 38(3) – Failure to comply with the requirements of a notice 
· Regulation 38(4)(a) – Failure to comply with a notice (under regulation 61(1)) requiring the provision of information, without reasonable excuse 
· Regulation 38(5)(a) – Failure to keep required records and make them available to the us on request 
Water Resources Act 1991 - Water Resources Act 1991- offences:
· Sections 24(4) and 25(2) – Unlicensed abstraction or impounding or failure to comply with condition of an abstraction or impounding licence
· Section 25C(1) – Failure to comply with an abstraction or impounding enforcement notice served under Section 25A 
· Section 80 – Contravention of a drought order or permit 
· Section 201(3) – Failure to comply with the requirements of a Section 201 notice
Question 2.1: In Annex 5 we set out when we have the power to issue a civil variable monetary penalty. Does the wording require any changes to ensure that it is clear and easy to understand?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion
[bookmark: _Toc183447936][bookmark: _Toc385662535]Question 2.2: In Annex 5 we set out how we will use a civil variable monetary penalty. Does the wording require any changes to ensure that it is clear and easy to understand?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion

Question 2.3: In Annex 5 we set out our approach for applying a civil variable monetary penalty. Does the approach require any changes to ensure that it is fair and reasonable?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion
[bookmark: _Toc235183270]How we calculate Water (Special Measures) Act civil variable monetary penalties
In Annex 5, Section 3.3, we explain how we will calculate a Water (Special Measures) Act civil variable monetary penalty. We use a stepped approach which is based on the steps in the Sentencing Council’s Definitive Guideline for the Sentencing of Environmental Offences. We have adjusted the steps in the guideline so that they are appropriate for the calculation of civil variable monetary penalties. 
Question 2.4: In Annex 5 we set out how we will calculate a civil variable monetary penalty. Does the wording require any changes to ensure that it is clear and easy to understand?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion

Question 2.5: In Annex 5 we set out our method for calculating a civil variable monetary penalty. Does the method require any changes to ensure that it is fair and reasonable?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion
[bookmark: _Toc235183271]Civil fixed monetary penalties
Fixed monetary penalties are unavailable for the majority of water sector offences at the moment. Currently the penalty value for fixed monetary penalties is relatively low (£300) and we must be satisfied, beyond reasonable doubt (the criminal standard) that an offence has been committed before a fixed monetary penalty can be imposed.  For this reason, fixed monetary penalties are not generally cost effective to impose for frequent, minor to moderate offending, and has created a gap in our enforcement capabilities for minor offending.
The Water (Special Measures) Act introduces larger fixed monetary penalties which are imposed on the balance of probabilities (the civil standard of proof). This will enable us to impose civil fixed monetary penalties more quickly, without having to direct significant resources to disproportionately lengthy investigations. The new fixed monetary penalties will fill a justice gap and will act as a more suitable deterrent to existing non-financial sanctions such as advice, guidance and warnings. 
Civil fixed monetary penalties may sometimes be automatic penalties, because we are placed under a duty to impose civil fixed monetary penalties in specific circumstances. 
For the purposes of enabling us to impose these penalties, civil fixed monetary penalty powers are being  introduced for permit and licence breaches (regulation 38(2) offence under Environmental Permitting Regulations 2016 - The Environmental Permitting (England and Wales) Regulations 2016 - and Section 24 offence under Water Resources Act 1991 Water Resources Act 1991).
The existing criminal fixed monetary penalty, available for offences under the Water Resources Act 1991, has been removed for offences committed by a water company, meaning we will no longer be able to issue a criminal fixed monetary penalty. We will, instead, be able to issue the higher value civil fixed monetary penalty where we might previously have issued a £300 criminal fixed monetary penalty. 
The amount of a civil fixed monetary penalty (including where it is an automatic penalty) depends on the water company’s turnover. A water company’s turnover will be determined by reference to the latest individual accounts filed by the company. 
Where a water company’s turnover is:
(a) £1,999,999 or less, the relevant amount is £400;
(b) £2,000,000 or more, but not more than £9,999,999, the relevant amount is £1,000;
(c) £10,000,000 or more, but not more than £49,999,999, the relevant amount is £5,000;
(d) £50,0000 or more, but not more than £249,999, the relevant amount is £14,000;
(e) £250,000,000 or more, the relevant amount is £20,000.
Companies can make a payment to discharge liability after the initial notice of intent. This will reduce the amount they will have to pay.

Question 2.6: In Annex 5 we set out when we have the power to issue a fixed variable monetary penalty. Does the wording require any changes to ensure that it is clear and easy to understand?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion

Question: 2.7: In Annex 5 we set out how we will use a civil fixed monetary penalty. Does the wording require any changes to ensure that it is clear and easy to understand?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion

Question 2.8: In Annex 5 we set out our approach for applying a civil fixed monetary penalty. Does the approach require any changes to ensure that it is fair and reasonable?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion
[bookmark: _Toc235183272]Automatic penalties and when we will use them
Automatic penalties are civil fixed monetary penalties that we must impose in response to specific breaches. An automatic penalty will also rely on the civil standard of proof (on the balance of probabilities), enabling us to impose them more quickly.
The following specified circumstances would trigger an automatic penalty:
EPR 2016 (regulation 38(2) offence) - The Environmental Permitting (England and Wales) Regulations 2016: 

· failure to report a serious or significant pollution incident within 4 hours
· failure to maintain event duration monitor (EDM) operation at or above 90% of a reporting year in relation to a storm overflow
· failure to maintain event duration monitor (EDM) operation at or above 90% of a reporting year in relation to an emergency overflow
· failure to report event duration monitor (EDM) operation data to us monthly in respect of a storm overflow
· failure to report event duration monitor (EDM) operation data to us monthly in respect of an emergency overflow
· the number of emergency discharges from an emergency overflow exceeds 3 in any calendar year 

Water Resources Act 1991 (section 24 offence) - Water Resources Act 1991: 

· failure to provide abstraction records to us within 28 days of being requested 
· failure to provide records related to maintenance and accuracy of monitoring devices to us within 28 days of being requested
· failure to have an accurate and reliable monitoring device in place to measure the quantity of water being abstracted

[bookmark: _Toc1601922195][bookmark: _Toc183447937]Question 2.9: In Annex 5 we set out when we will issue an automatic penalty. Does the wording require any changes to ensure that it is clear and easy to understand?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion
[bookmark: _Toc235183273]When can we choose not to impose an automatic penalty

There are two exceptions to the duty to impose an automatic penalty, which allow us to:

· take stronger enforcement action if appropriate
· account for any exceptional circumstances at the time of the offence that mitigate the culpability of the water company

The specific circumstances where we are not required to impose an automatic penalty are described in the new Annex 5. This includes cases where we are considering alternative When can we choose not to impose an automatic penalty
enforcement action, such as a variable monetary penalty or criminal proceedings, due to the seriousness of the offending.
Question 2.10: In Annex 5 we set out circumstances in which we may apply one of the exceptions to imposing an automatic penalty. Does the wording require any changes to ensure that it is clear and easy to understand?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion
[bookmark: _Toc235183274]How we will decide what enforcement option to use
As a starting point, our enforcement response will be based upon an assessment of harm and culpability. We have included an explanation and a table which sets out our general approach to dealing with the range of breaches in the water industry. The purpose of introducing this table is to improve consistency in our enforcement responses, provide more clarity to compliance officers and provide greater transparency on our usual response.  
[bookmark: _Toc183447938][bookmark: _Toc1479249281]Question 2.11: In Annex 5 we set out how we will consider what enforcement option to use. Does the wording require any changes to ensure that it is clear and easy to understand?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion
Additional comments
If you would like to provide any additional information that has not been covered elsewhere please provide it here: 
[bookmark: _Toc235183275]3. Digital waste tracking
[bookmark: _Toc1357366102][bookmark: _Toc235183276][bookmark: _Toc51079274][bookmark: _Toc51161865][bookmark: _Toc522629682][bookmark: _Toc473641192]Background
In 2022 Defra consulted on the implementation of mandatory digital waste tracking Government response
The Digital Waste Tracking (England) Regulations 2026 - The Digital Waste Tracking (England) Regulations 2026 - will come into force on 1st October 2026. We are the regulator in England. Our enforcement powers will come into force from October 2026 when it will become mandatory for permitted waste receivers to use the digital waste tracking system.
The digital waste tracking system will transform existing outdated systems for recording waste movements and will play a vital part in: 
· tackling waste crime
· promoting green growth and the circular economy
· enhancing our data and evidence to enable more targeted intervention
· reducing the UK’s contribution to climate change
Digital waste tracking seeks to achieve these key goals by placing a responsibility on operators to comply with administrative requirements in respect of waste movements. Phase 1 of digital waste tracking will place requirements on permitted operations, installations and mobile plants that receive waste, including those receiving sites that are located on the same site where the waste is produced. Later phases will place requirements on others involved in a waste movement including waste receivers with registered exemptions, producers and holders, including those who transport and control waste.
Under the Environment Act 2021 Environment Act 2021, we can impose civil sanctions for breaches of legal requirements under certain waste and resource efficiency regulatory regimes. These are civil penalties that can be imposed on the civil standard of proof, that is, where satisfied that it is more probable than not, that an offence has been committed. These civil sanction powers are separate to the civil sanctions we impose under the Regulatory and Enforcement Sanctions Act 2008 - Regulatory Enforcement and Sanctions Act 2008.
The digital waste tracking regulations provides us with a new suite of civil sanctions to regulate the digital waste tracking system. We have the power to impose a civil or criminal sanction in relation to a breach of a requirement or prohibition of the digital waste tracking regulations. 
We will assess the nature and circumstances of the breach to determine the most appropriate enforcement response. If we decide that a civil sanction is appropriate, we can choose whether to impose a fixed monetary penalty or variable monetary penalty in relation to a specific breach, alongside compliance notices. 
[bookmark: _How_we_will][bookmark: _What_we_are][bookmark: _The_consultation][bookmark: _What_Environment_Act][bookmark: _Privacy_notice][bookmark: _Toc235183277][bookmark: _Toc801606606]Our approach to using civil sanctions
In Section 1, Part B of Annex 4 of the Enforcement and Sanctions Policy we set out what civil sanctions are available to us and our approach to using them.
We will assess the nature and circumstances of the breach to determine the most appropriate enforcement response. If we decide that a civil sanction is appropriate, we can choose whether to impose a fixed monetary penalty or variable monetary penalty in relation to a specific breach, alongside compliance notices.    
We will normally impose a civil penalty under the digital waste tracking regulations in the following cases: 
· in cases where there is a standalone breach of the digital waste tracking regulations, unrelated to a wider incident or other breaches
· where enforcement responses other than prosecution are pursued for related breaches within a wider incident

We consider this reflects the intention of the legislation in providing civil sanction powers.
Question 3.1: In Section 1, Part B of Annex 4 we set out what civil sanctions are available to us. Does the wording require any changes to ensure that it is clear and easy to understand?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion

Question 3.2: In Section 1, Part B of Annex 4 we set out our approach to using the civil sanctions that are available to us. Does the wording require any changes to ensure that it is clear and easy to understand?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion
[bookmark: _Toc2056160910][bookmark: _Toc235183278]How we will apply and calculate fixed monetary penalties
[bookmark: _How_we_calculate]In Section 2, Part B of Annex 4 of the Enforcement and Sanctions Policy we explain how we will calculate fixed monetary penalties for breaches of the digital waste tracking Regulations.
We will issue a fixed monetary penalty for a breach where we consider there is only low / no culpability and:
· the breach causes only a risk of harm, not actual harm, to the integrity of the digital waste tracking system or to the environment
· the offence is not linked to actual environmental harm 
· no financial benefit has been accrued
We intend to focus our use of fixed monetary penalties on unintended / accidental administrative breaches of the digital waste tracking regulations which do not cause harm to the integrity of the regime and are not linked with environmental harm, with the aim of encouraging compliance with the requirements of the digital waste tracking system. 
The fixed monetary penalty in digital waste tracking is £1,000. If the penalty is not paid (and an appeal is not made) within 28 days of receipt of the final notice, the amount of the penalty is increased by 50%. 

Question 3.3: In Section 2, Part B of Annex 4 we set out when we have the power to issue a civil fixed monetary penalty. Does the wording require any changes to ensure that it is clear and easy to understand?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion
Question 3.4: In Section 2, Part B of Annex 4 we set out how we will use a civil fixed monetary penalty. Does the wording require any changes to ensure that it is clear and easy to understand?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion

Question 3.5: In Section 2, Part B of Annex 4 we set out our approach for applying a civil fixed monetary penalty. Does the approach require any changes to ensure that it is fair and reasonable?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion
[bookmark: _Toc1365578640][bookmark: _Toc235183279]How we will apply and calculate variable monetary penalties
In Section 3, Part B of Annex 4, we explain how we will apply variable monetary penalties for breaches of the digital waste tracking regulations and our method for calculating these.
We use a stepped approach which is based on the steps in the Sentencing Council’s Definitive Guideline for the Sentencing of Environmental Offences ‘the guideline’. We have adjusted the steps in the guideline so that they are appropriate for the calculation of civil variable monetary penalties.

Question 3.6: In Annex 4 we set out when we have the power to issue a civil variable monetary penalty. Does the wording require any changes to ensure that it is clear and easy to understand?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion

Question 3.7: In Section 3, Part B or Annex 4 we set out how we will use a civil variable monetary penalty. Does the wording require any changes to ensure that it is clear and easy to understand?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion
Question 3.8: In Section 3, Part B of Annex 4 we set out our approach for applying a civil variable monetary penalty. Does the approach require any changes to ensure that it is fair and reasonable?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion

Question 3.9: In Section 3, Part B of Annex 4 we set out how we will calculate a civil variable monetary penalty. Does the wording require any changes to ensure that it is clear and easy to understand?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion
Question 3.10: In Section 3, Part B of Annex 4 we set out how we will assess aggravating and mitigating factors together. Does the wording require any changes to ensure that it is clear and easy to understand?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion
Question 3.11: In Section 3,  Part B of Annex 4 we set out our method for calculating a civil variable monetary penalty. Does the method require any changes to ensure that it is fair and reasonable?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion
Question 3.12: In Section 3,  Part B of Annex 4 we set out our approach to assessing aggravating and mitigating factors together. Does the method require any changes to ensure that it is fair and reasonable?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion
[bookmark: _Toc1861846521][bookmark: _Toc235183280]When we will use compliance notices
In Section 4, Part B of Annex 4 of the Enforcement and Sanctions Policy, we explain when we will use compliance notices for breaches of the digital waste tracking regulations. We may issue a compliance notice where either of the following applies. We: 
· require the person to take action to be compliant, for example, where an individual or business has previously complied with the digital waste tracking regulations but has stopped
· have given advice and guidance, the person has not followed it, and improvements have not been made 
We may issue a compliance notice in conjunction with advice / guidance, a variable or fixed monetary penalty. 

Question 3.13: In Section 4, Part B of Annex 4 we set out our approach for deciding when to issue a compliance notice. Does the wording require any changes to ensure that it is clear and easy to understand?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion
Question 3.14: In Section 4, Part B of Annex 4 we set out our approach for deciding when to issue a compliance notice. Does the approach require any changes to ensure that it is fair and reasonable?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion
[bookmark: _Toc1113324038][bookmark: _Toc235183281]When we will use enforcement cost recovery notices
In Section 5, Part B of Annex 4 of the Enforcement and Sanctions Policy, we explain when we will use enforcement cost recovery notices for breaches of the digital waste tracking regulations. 
We will always try to recover the money we have spent on work connected with imposing a civil sanction. When we have served a variable monetary penalty or a compliance notice on a person, we can serve an enforcement cost recovery notice which will require the person to pay the cost of our investigation, administration and expert advice (including legal advice).
If the person is unable to pay the amount due for the civil sanction and the enforcement cost recovery notice, we may reduce the sanction but are unlikely to reduce the enforcement cost recovery notice. This is because we have a duty to protect public money. 
We cannot serve an enforcement cost recovery notice with a fixed monetary penalty. 

Question 3.15: In Section 4, Part B of Annex 4 we set out when we will issue an Enforcement Cost Recovery Notice. Does the wording require any changes to ensure that it is clear and easy to understand?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion

Question 3.16: In Section 5,  Part B of Annex 4 we set out our approach for deciding when to issue an Enforcement Cost Recovery Notice. Does the approach require any changes to ensure that it is fair and reasonable?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion
[bookmark: _Toc235183282][bookmark: _Toc537165552]Appeals against Environment Act 2021 civil sanctions
In Section 6, Part B of Annex 4 of the Enforcement and Sanctions Policy, we explain the appeal provisions which are in place for these sanctions in respect of breaches of the digital waste tracking regulations. 
Where we can impose an Environment Act 2021 civil sanction our notices will set out rights of appeal. There is guidance on how to appeal to a tribunal against a fine or notice for an environmental offence.
The following table sets out the grounds of appeal against the imposition of a civil sanction. 
	Ground of appeal 
	Fixed monetary penalty 
	Variable monetary penalty 
	Compliance notice 

	Decision was based on an error of fact 
	Yes 
	Yes 
	Yes 

	Decision was wrong in law 
	Yes 
	Yes 
	Yes 

	Decision was unreasonable 
	Yes 
	Yes 
	Yes 

	Amount is unreasonable 
	No 
	Yes 
	No 

	Nature of the requirement is unreasonable 
	No 
	No 
	Yes 

	Wrong for any other reason 
	No 
	No 
	No 


In relation to an enforcement cost recovery notice, the person required to pay costs may appeal against either: 
· the decision to impose the requirement to pay costs 
· the decision as to the amount of those costs 

Question 3.17: In Section 6, Part B of Annex 4 we set out when an appeal of an Environment Act 2021 civil sanction for a breach of the digital waste tracking regulations is available. Does the wording require any changes to ensure that it is clear and easy to understand?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion
Additional comments
If you would like to provide any additional information that has not been covered elesewhere please provide it here
[bookmark: _Toc235183283]4. Deposit Return Scheme
[bookmark: _Toc235183284][bookmark: _Hlk213058043]Background
In January 2025 the Deposit Scheme for Drinks Containers (England and Northern Ireland) Regulations 2025 - The Deposit Scheme for Drinks Containers (England and Northern Ireland) Regulations 2025- became law. The aim is to reduce littering and improve recycling rates of drinks containers and is referred to in this document as the Deposit Return Scheme. The Government completed a public consultation in 2021. We are the regulator in England. Our enforcement powers come into effect on two separate dates. Our power to regulate the Deposit Management Organisation took effect on the 24 January 2025, and all our other enforcement powers will apply from the 1 October 2027.
The Regulations provides us with a new suite of civil sanctions to regulate the Deposit Return Scheme. We need to explain how we will use these new enforcement sanctions where we find non-compliance or illegal activity.  We’ll do this by revising Annex 4 of our Enforcement and Sanctions Policy which outlines the new sanctions available to us, and our procedures and methodology applied when determining sanction penalties. 
[bookmark: _Toc235183285]What Deposit Return Scheme civil sanctions are available
We are revising Annex 4 to outline our new powers to use Deposit Return Scheme civil sanctions and our proposed approach to using these powers. We set out our methodology for calculating variable monetary penalties where applicable.
Question 4.1: In Section 1, Annex 4 we set out what civil sanctions are available to us. Does the wording require any changes to ensure that it is clear and easy to understand?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion

Question 4.2: In Section 1, Annex 4 we set out our approach to using the civil sanctions that are available to us. Does the wording require any changes to ensure that it is clear and easy to understand?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion
Question 4.3: In Section 2, Annex 4 we set out when we have the power to issue a civil variable monetary penalty. Does the wording require any changes to ensure that it is clear and easy to understand?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion
Question 4.4: In Section 2, Annex 4 we set out how we will use a civil variable monetary penalty. Does the wording require any changes to ensure that it is clear and easy to understand?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion
[bookmark: _Toc235183286]How we calculate Deposit Return Scheme variable monetary penalties 
In Annex 4, Section 2, we explain how we will calculate Deposit Return Scheme variable monetary penalties. We use a stepped approach which is based on the steps in the Sentencing Council’s Definitive Guideline for the Sentencing of Environmental Offences ‘the guideline’. We have adjusted the steps in the guideline so that they are appropriate for the calculation of civil variable monetary penalties.   
Question 4.5: In Step 2 and 3, Section 2 in Annex 4 we set out how we will calculate a civil variable monetary penalty. Does the wording require any changes to ensure that it is clear and easy to understand?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion
Question 4.6: In Step 3, Section 2 in Annex 4 we set out how we will assess aggravating and mitigating factors together. Does the wording require any changes to ensure that it is clear and easy to understand?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion
Question 4.7: In Step 2 and 3, Section 2 in Annex 4 we set out our method for calculating a civil variable monetary penalty. Does the method require any changes to ensure that it is fair and reasonable?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion
Question 4.8: In Step 3, Section 2 in Annex 4 we set out our approach to assessing aggravating and mitigating factors together. Does the method require any changes to ensure that it is fair and reasonable?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion
[bookmark: _Toc235183287]When we will use compliance notices
Question 4.9: In Section 1.2 in Annex 4 we set out our approach for deciding when to issue a compliance notice. Does the wording require any changes to ensure that it is clear and easy to understand?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion
Question 4.10: In Section 1.2 in Annex 4 we set out our approach for deciding when to issue a compliance notice. Does the approach require any changes to ensure that it is fair and reasonable?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion
[bookmark: _Toc235183288]When we will use enforcement cost recovery notices
Question 4.11 In Section 1.4 in Annex 4 we set out when we will issue an Enforcement Cost Recovery Notice. Does the wording require any changes to ensure that it is clear and easy to understand?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion
Additional comments
If you would like to provide any additional information that has not been covered elsewhere please provide it here:
[bookmark: _Toc235183289]5. Mercury regime
[bookmark: _Toc235183290]Background
Under the Control of Mercury (Enforcement) Regulations 2017 - The Control of Mercury (Enforcement) Regulations 2017, breaches of Regulation (EU) 2017/852 and additional requirements in the Control of Mercury Regulations are criminal offences. We may alternatively impose a civil penalty for many of these breaches instead of pursuing a criminal sanction. Where we decide that a civil penalty is appropriate, we must be satisfied on the balance of probabilities that a breach has occurred before we impose a penalty.
Annex 3 to the Enforcement and Sanctions Policy currently contains high-level policy on how we decide whether to pursue criminal or civil enforcement action. 
It also explains how we will calculate a civil penalty if we go down this route.
[bookmark: _Toc235183291]What we are consulting on
We are proposing to clarify our policy on how we decide whether to pursue criminal or civil enforcement action to better reflect the nature and impact of breaches under the regulations and to align more closely with how we make this decision in other regimes.
We are not proposing to change the way in which we will calculate civil penalties, although we propose to take the opportunity to clarify some of the wording in the Annex.
Question 5.1: In Annex 3 we set out how we will assess what enforcement action to pursue. Does the wording require any changes to ensure that it is clear and easy to understand?
a. No changes needed
b. Changes are needed 
· Please provide details
c. No opinion 
Additional comments
If you would like to provide any additional information that has not been covered elsewhere please provide it here:
[bookmark: _Toc235183292]Responding to this consultation
[bookmark: _Toc235183293][bookmark: _Toc499848386][bookmark: _Toc183447940]How to respond
This consultation runs for 8 weeks from 10 August 2026 until 11:59pm on the 4 October 2026. You can view the consultation and supporting documents on our consultation website – Citizen Space
We will consider all responses received by the closing date before finalising our proposals. 
Citizen Space provides an easy and efficient way for you to respond online. It allows us to:
· gather all responses in one place
· summarise responses quickly and accurately
· reduce the cost of the consultation
[bookmark: _Toc235183294]Respond by email
If you prefer, you can submit your response by email using the Response form, which you will find under the ‘Related’ section of the consultation on Citizen Space. 

Please email your completed Response form with the subject header of ‘Consultation on the Environment Agency’s enforcement and sanctions policy’ to enquiries@environment-agency.gov.uk 
[bookmark: _Toc235183295]Ask for a printed version of the consultation document
[bookmark: _Toc605638794][bookmark: _Toc183447941][bookmark: _Toc181968177]If you use assistive technology (such as a screen reader) and need a version of this document or the Response form in a more accessible format, you can contact our National Customer Contact Centre. It will help us if you say what assistive technology you use.
Email: enquiries@environment.agency.gov.uk
Telephone: 03708 506 506 ((Monday to Friday, 8am to 6pm)
Publishing our consultation response
[bookmark: _Toc1105593019][bookmark: _Toc183447942]We aim to publish our response to the consultation on GOV.UK within 12 weeks of this consultation closing and before we implement any changes. It will include a summary of the comments and queries we receive. 
[bookmark: _Toc235183297]Consultation principles
We’re running this consultation in accordance with the guidance set out in the government's consultation principles.
If you believe the consultation has not been run in accordance with these principles, please email consultation.enquiries@environment-agency.gov.uk 
Otherwise, for all other queries relating to this consultation please email enquiries@environment-agency.gov.uk 
Would you like to find out more about 
us or your environment?

Then call us on
03708 506 506 (Monday to Friday, 8am to 6pm) 
Email: enquiries@environment-agency.gov.uk 
Or visit our website
www.gov.uk/environment-agency
Incident hotline
0800 807060 (24 hours)
Floodline
0345 988 1188 (24 hours)
Find out about call charges (https://www.gov.uk/call-charges)
Environment first
Are you viewing this onscreen? Please consider the environment and only print if absolutely necessary. If you are reading a paper copy, please don’t forget to reuse and recycle.
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