
Enforcement & Sanctions Policy Annex 5: Environment Agency's approach to enforcement in relation to water companies 


1. Enforcement options relating to water companies 
This Annex applies to enforcement in relation to water companies which are defined as:-
(a) A water undertaker or sewerage undertaker,
(b) A water supply licensee or sewerage licensee within the meaning of the Water Industry Act 1991.
Regulations made under the Water (Special Measures) Act 2025 (the Regulations) provide powers for three further types of civil penalty to be introduced for certain types of offending by water companies. These are civil penalties that can be imposed on the civil standard of proof. 
The first type of penalty – a civil standard fixed monetary penalty (“civil FMP”) - is a fixed amount depending on the turnover of the water company. The applicable sums are described in section 3.1 of this Annex. The Environment Agency has discretion whether to impose these penalties, but if it does so the amount of the penalty is fixed. 
The second type of penalty is a civil standard variable monetary penalty (“civil VMP”). The Environment Agency has discretion whether to impose these penalties and discretion about the amount of the penalty, subject to a maximum sum of £500,000.
Civil VMPs are available for the following offences:-

Offences under the Environmental Permitting Regulations 2016: 
• Regulation 38(1)(a) and (b) – Operating without or other than in accordance 
with a permit. 
• Regulation 38(2) – Failure to comply with or contravening a permit condition.
• Regulation 38(3) – Failure to comply with the requirements of a notice.
• Regulation 38(4)(a) – Failure to comply with a notice (under regulation 
61(1)) requiring the provision of information, without reasonable excuse.
• Regulation 38(5)(a) – Failure to keep required records and make them 
available to the EA on request. 

Offences under the Water Resources Act 1991: 
• Sections 24(4) and 25(2) – Unlicensed abstraction or impounding or failure to 
comply with condition of an abstraction or impounding licence.
• Section 25C(1) – Failure to comply with an abstraction or impounding 
enforcement notice served under Section 25A. 
• Section 80 – Contravention of a drought order or permit. 
• Section 201(3) – Failure to comply with the requirements of a Section 201 
notice.


Civil FMPs are available for the following offences:-
Offences under the Environmental Permitting Regulations 2016: 
• Regulation 38(2) – Failure to comply with or contravening a permit condition.

Offences under the Water Resources Act 1991: 
• Sections 24(4) – Unlicensed abstraction or impounding or failure to 
comply with condition of an abstraction or impounding licence.

The third type of penalty is the automatic penalty. For certain specified types of water company offending the Environment Agency must always impose a civil standard fixed monetary penalty (an “automatic penalty”). There are only two exceptions to this which are explained in section 3.1 of this Annex. 
In addition, existing enforcement options for the relevant types of offending remain available. These include various types of statutory notice, variable monetary penalties under the criminal standard of proof (“criminal VMP”) (see Annex 1), enforcement undertakings (see section 10 of Enforcement & Sanctions Policy General Principles), and prosecution. Find the full list of every breach and offence we regulate and the enforcement action available to us in the offence response options document.
2. How we will decide which enforcement option to use
As a starting point, our enforcement response will be based upon an assessment of harm and culpability. We generally assess harm through either our CICS categorisation or, where there is a permitted activity, through CCS. We will decide whether we consider the breach was committed with low or no culpability, negligently, recklessly or deliberately, in line with the Sentencing Council Guideline approach described in section 3.3 of this Annex. 
For CICS/CCS Category 1 offending, we will normally prosecute where there is higher culpability and impose a criminal VMP where there is lower culpability.
For CICS/CCS Category 2 offending we will normally prosecute or impose a criminal VMP where culpability is highest, impose a criminal VMP where it is lower and impose a civil VMP where it is lower still.
For CICS/CCS Category 3 offending we will normally impose a civil VMP where culpability is highest, a civil FMP where it is lower and a warning or advice and guidance where it is lower still.
For CICS/CCS Category 4 offending we will normally impose a civil VMP where culpability is highest, a warning where it is lower, and provide advice and guidance where it is lower still.   
This is depicted in the table of indicative responses below, where we set out our general approach to dealing with the range of breaches in water company cases. Any of the factors outlined in section 6 of our Enforcement and Sanctions Policy may influence our judgement as to the appropriate response, which may differ from the indicative responses in the table depending on the circumstances of the case.

	HARM 
(CICS/CCS)
	CULPABILITY

	
	Deliberate
	Reckless
	Negligent
	No or Low

	1
	Prosecution  
	Prosecution  
	Criminal VMP  
	Criminal VMP  

	2
	Prosecution or Criminal VMP 
	Criminal VMP  
	Civil VMP
	Civil VMP 

	3
	Civil VMP 
	Civil VMP
	Civil FMP or Warning
	Warning or Advice and Guidance

	4
	Civil VMP 
	Warning or Advice and Guidance
	Warning or Advice and Guidance
	Warning or Advice and Guidance



We may, in addition to the enforcement responses identified in the diagram, impose statutory notices designed to secure compliance.   
This section does not apply to our use of automatic penalties because we have a duty to impose these – see section 3.1 of this Annex.

3. Water industry specific civil penalties under the Water Special Measures Act 2025
Where we determine that a civil FMP (including an Automatic Penalty) or civil VMP is appropriate we must be satisfied, on the balance of probabilities, that a breach has occurred before we impose the sanction. 

Where we propose to impose a civil FMP (including an Automatic Penalty) or civil VMP, we will first serve a notice of intent which must include certain information, such as the grounds for imposing the penalty and the amount. The notice of intent will also explain how to make representations in relation to the proposed penalty. 

After the end of the period for making representations, we will decide whether to impose a penalty. When we decide to impose a civil FMP (including an Automatic Penalty) or civil VMP, we will send a final notice. The final notice will include the date by which the penalty must be paid. 
Where a final notice is appealed, the effect of that notice is suspended until the appeal is determined.
The following provides more information on the types of civil penalties available to us under the Regulations. 

3.1  Civil Fixed Monetary Penalties 
The amount of a civil FMP (including where it is an Automatic Penalty) depends on a water company’s turnover. A water company’s turnover must be determined by reference to the latest individual accounts filed by the company as at the date of service of the notice of intent.
Where a water company’s turnover is:
(a) £1,999,999 or less, the relevant amount is £400;
(b) £2,000,000 or more, but not more than £9,999,999, the relevant amount is £1,000;
(c) £10,000,000 or more, but not more than £49,999,999, the relevant amount is £5,000;
(d) £50,0000 or more, but not more than £249,999, the relevant amount is £14,000;
(e) £250,000,000 or more, the relevant amount is £20,000.
A Water Company can discharge their liability for a civil FMP by paying a prescribed sum (50% of the penalty value) within 28 days of the notice of intent being received.

3.2 Automatic penalties 
The Environment Agency is under a duty to impose a civil FMP in relation to all of the conditions which have been deemed into water company permits and licences by the Regulations. These are referred to as automatic penalties. 
The only exceptions to this duty are:
(a) Where the Environment Agency considers that there are exceptional circumstances that mitigate the culpability of the company, or
(b) Where alternative enforcement action (prosecution or a civil VMP or criminal VMP) is in contemplation or in progress.  
Exceptional circumstances that mitigate the culpability of the company may include:
· where the non-compliance is a continuing or repeated breach arising from a set of circumstances where the water company is subject to an enforcement notice or compliance action plan agreed with the Environment Agency and, in either case, the Environment Agency is satisfied that the required steps are being complied with; or,
· where we are satisfied there is no culpability on the part of the water company.

3. 3 Civil Variable Monetary Penalties
We use a stepped approach to calculate the civil VMP, which is based on the steps in the Sentencing Council’s Definitive Guideline for the sentencing of environmental offences (referred to as the ‘Guideline’). The Guideline explains how a court should assess a suitable penalty for an environmental offence. It follows a stepped approach. It applies to individual offenders (aged 18 and over) and organisations. 
We have adjusted the steps in the Guideline so that they are appropriate for the calculation of civil VMPs, as a number of the steps in the Guideline are only relevant to criminal offences. Once we have determined the breach category (step 1) and starting point and category range (step 2), we will consider whether there are any aggravating and mitigating factors which should result in the starting point penalty being adjusted up or down (these are set out in step 3). 
Before serving a notice relating to a civil VMP, we may require the water company to provide such information as is reasonable to establish the amount of any financial benefit arising as a result of the offence.
We may impose a civil VMP up to a sum of £500,000. In cases where a civil VMP is available, we cannot impose a criminal VMP of less than £500,000. 
Step 1: determining the breach category
We will use culpability (blame) and harm factors when we work out the category of breach.
We will use the definitions in the Guideline to assess culpability and harm.
Where appropriate we will substitute harm to the integrity of the regulatory regime rather than to the environment.  
Together the culpability and harm factors indicate how serious the breach is. We will use the result to identify our starting point and category range when we assess the appropriate penalty.
We believe it is appropriate for us to consider the levels of penalties and guidance issued by the courts when they sentence environmental offences. The starting point for the most serious, deliberate offence by a large organisation is £1 million (within a range of between £450,000 to £3 million) – that is the top of the tariff scale.
We may treat very large organisations under the Guideline in a class of their own. This is in line with the Guideline and how the courts deal with fines for very large organisations.
Step 2: starting point and category range
When we calculate a civil VMP we will assess the size of the organisation, by turnover or equivalent. 
By the end of step 2 we will have identified our starting point and category range. 
Step 3: set the final penalty amount
In step 3 we may adjust the penalty from the starting point within the penalty range by assessing the following aggravating and mitigating factors, to ensure the penalty as a whole is fair and proportionate.  
The factors we will assess include:
· financial benefit – whether or not a profit has been made or costs avoided as a result of the breach
· compliance history – includes the number, nature and time elapsed since any previous non-compliance
· attitude of the water company – its reaction, including co-operation, self-reporting, acceptance of responsibility, exemplary conduct and steps taken to remedy the problem
· personal circumstances – including financial circumstances (such as profit relative to turnover), economic impact and ability to pay (only if sufficient evidence is provided); also for a public body whether the proposed penalty would have a significant impact on the provision of its service (only if sufficient evidence is provided)
· foreseeability (including non compliance with warnings)
· wider community impact
· deliberate concealment
· EPA star rating
· any other relevant factors that may warrant adjustment.
These factors differ to those listed in the Guideline. We have selected applicable factors from the list. We have also taken factors from other steps in the Guideline. We have then adjusted and simplified them so they are relevant to the Regulations.
We will normally adjust a penalty within the range but, in some circumstances, it may be appropriate to move outside the identified category range. 
At the end of step 3 we will have calculated the final penalty amount. 

5. Third party undertakings and non compliance penalties
A third party undertaking can only be offered where an offender has already received a notice of intent to serve a civil or criminal VMP.
A third party undertaking can only be used to make an offer to compensate someone who has been affected by the offence – this can include financial compensation or compensation in another form, including remediation.

If a third party undertaking is not paid we will normally serve a non-compliance penalty notice and determine the amount of this penalty by assessing:
· what it will cost the water company to fulfil the third party undertaking
· the reasons for the breach
· public interest factors

The notice may be withdrawn if the third party undertaking is fulfilled before the time set for payment.


6. Limitations on imposing a civil FMP, Civil VMP and an automatic penalty
The Environment Agency cannot impose a civil FMP, civil VMP or automatic penalty in certain cases. This includes where:
· that offence is not specified as having a civil sanction available;
· that offence does not have that particular civil sanction available;
· the offence has not been committed by a water company; or,
· the Environment Agency is not satisfied on the balance of probabilities that an offence was committed.


7. Appeals against a civil FMP, civil VMP and an automatic penalty
Where we can impose a civil VMP, civil FMP or automatic penalty our notices will set out rights of appeal to the First Tier Tribunal. There is guidance on how to appeal to a tribunal against a fine or notice for an environmental offence.
The grounds of appeal against the imposition of these penalties are set out in the table below: 
	Ground of appeal
	Civil FMP and Automatic penalty
	Civil VMP

	Decision was based on an error of fact
	Yes
	Yes

	Decision was wrong in law 
	Yes
	Yes

	Decision was unreasonable 
	Yes
	Yes

	Amount is unreasonable 
	No
	Yes

	Wrong for any other reason 
	No
	Yes



There is no right of appeal against the Environment Agency’s decision to apply the exceptions to an automatic penalty in section 3.2 (a) of this Annex. 
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