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Policy paper
Annex 3: The Control of
Mercury (Enforcement)
Regulations 2017 – the Environment Agency's enforcement approach

Under the Control of Mercury (Enforcement) Regulations 2017 (the Control of Mercury Regulations) breaches of Regulation (EU) 2017/852 and additional requirements in the Control of Mercury Regulations are criminal offences.
The Environment Agency may impose a civil penalty for many of these breaches instead of pursuing a criminal sanction - see Breaches for which we can impose a civil penalty.
A full list of every breach and offence we regulate and the enforcement action available to us is in the offence response options document.
Annex 3 explains:
· breaches for which we can impose a civil penalty 
· breaches that are a criminal offence
· how we will decide which enforcement option to pursue
· how we will calculate the civil penalty
· our nature of the breach assessment 
· our additional enforcement position
· other notices
· appeals
1. Breaches for which we can impose a civil penalty
We may impose civil penalties for the breaches of Regulation (EU) 2017/852. They relate to mercury, mercury mixtures, mercury compounds and mercury added products that are:
· imported
· exported 
· used
· converted and stored
We may also impose a civil penalty for failing to comply with an information notice or enforcement notice.
2. Breaches that are a criminal offence
The breaches of Regulation (EU) 2017/852 and failing to comply with an information or enforcement notice are also criminal offences.
It is also a criminal offence to obstruct and fail to provide assistance or information.
We cannot pursue a criminal offence and impose a civil penalty for the same breach.
3. How we will decide which enforcement option to take
We will make an initial assessment to work out whether to pursue criminal enforcement action or impose a civil penalty.
In all cases, we will consider the seriousness of the breach in terms of the impact on the integrity of the control of mercury framework and the environmental effect of the breach (where relevant) to determine the most appropriate sanction.
We will normally pursue criminal enforcement action where the breach puts the public or environment at serious risk of harm, or causes actual harm, such as where this occurs in the context of importation or exportation, manufacturing, use or placing on the market, storage or conversion.
For breaches of an administrative nature (such as certification, maintaining of registers and reporting obligations), we will normally reserve criminal prosecution for conduct which has particularly reprehensible elements, such as:
· fraud
· bad faith
· misleading statements or conduct
Where we decide that a civil penalty is appropriate, we must be satisfied on the balance of probabilities that a breach has occurred or is occurring before we impose a penalty. We will make sure that the recipient of a notice of intent to impose a penalty understands the case against them. We will set out the alleged breach and the reasons for the proposed penalty.
When we impose a penalty, it must be paid by the date stated on the notice. 

4. How we will calculate the civil penalty
If we decide to impose a civil penalty, we will set the penalty using the stepped approach - see section A of Annex 2: The Environment Agency’s penalty setting approach to the climate change schemes

At step 2 of the stepped approach, we decide whether to waive the penalty or set the initial penalty amount by assessing the ‘nature of the breach’ and any other enforcement positions.
The nature of the breach assessment is the seriousness of the breach based on the impact it has on the integrity of the regime. This means the trust in, transparency, reliability and effectiveness of the regime.
For certain breaches, the nature of the breach assessment also includes the seriousness of the breach based on its environmental effect. Environmental effect may be potential and/or actual harm, including the risk to people, communities and the environment.
Our normal ‘nature of the breach’ assessment and additional enforcement position apply to all Control of Mercury Regulations breaches where we decide to impose a civil penalty. 
However, before we set the initial penalty amount we will take account of any representations we receive.
4.1 Our nature of the breach assessment
The maximum civil penalty amount is up to £200,000. We will normally use the statutory maximum as the initial penalty amount. This is because the civil penalties in the Control of Mercury Regulations have been set based on the seriousness of the breach taking into account the:
· affect the breach has on the integrity of the working of the Control of Mercury Regulations 
· environmental effect of the breach, where relevant
However, we may decide to use an initial penalty amount lower than the statutory maximum where we consider the breach warrants this, for example when:
· a breach is serious because of its potential for environmental harm but the actual harm caused is much less

· we impose a civil penalty for failure to comply with an enforcement or  information notice and we do not think the statutory maximum of £200,000 is justified
4.2 Additional enforcement position
We may not impose a civil penalty where both of the following apply:
· we consider giving advice and guidance on how to rectify the breach will be sufficient
· it is not necessary to deter future breaches
In circumstances where a breach can be rectified, if after we have given advice and guidance the breach is not put right then we may pursue enforcement action.

5. Other notices
5.1 Enforcement notices
We can give an enforcement notice to a person where we consider that the person has failed, is failing or is likely to fail with a relevant provision. Our notice may require a person to take action to comply with a relevant provision, to remediate environmental damage attributable to the non-compliance and to remove or mitigate any risk of non-compliance.
If a person fails to comply with an enforcement notice, we may take action in place of that person.
5.2 Enforcement costs recovery notices
We can give an enforcement costs recovery notice to recover the money we have spent on work connected with imposing a civil penalty, issuing an enforcement notice or action we have taken to ensure compliance with an enforcement notice. The notice will require the person to pay the actual cost to us. 

6. Appeals
Where we impose a civil penalty or a costs recovery notice, our notices will set out rights of appeal. There is guidance on how to appeal to a tribunal against a fine or notice for an environmental breach.
A person may appeal to the First-tier Tribunal against a civil penalty notice or a costs recovery notice on one or more of the following grounds:
· decision was based on an error of fact
· decision was wrong in law
· amount of the civil penalty or costs is unreasonable
· decision was unreasonable for any other reason
· any other ground
A civil penalty notice or costs recovery notice is suspended pending the decision of the First-tier Tribunal.
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