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This section refers only to the original RES Act sanctions, which are imposed based upon the criminal standard of proof. This section does not include details of how we assess enforcement undertakings, which can now be found in the main enforcement and sanctions policy.

We may choose to impose a RES Act civil sanction to get the outcomes we want.

RES Act civil sanctions are not available for all offences. Find the full list of every breach and offence we regulate and the enforcement action available to us in the Offence Response Options (https://www.gov.uk/government/publications/offence-response-options-environment- agency) document.

Where examples are given as to when we might use or accept RES Act civil sanctions, these are not exhaustive.



1. The Environment Agency’s procedural safeguards
We must follow the strict requirements and procedures set out in the legislation. However, the law does not include all that we need to consider when we assess whether to apply a sanction or accept an undertaking. 

Particular provisions apply to the service of stop notices, which are detailed at section six below.
In all other cases, we must be satisfied beyond reasonable doubt that an offence has been committed before we impose a RES Act civil penalty. When we do decide to impose such a penalty we will apply the same safeguards as we would when we decide to prosecute.
When we investigate whether an offence has been committed, or is likely to have been committed, we will apply the safeguards as set out in the Police and Criminal Evidence Act 1984 (http://www.legislation.gov.uk/ukpga/1984/60/contents).

We will follow the test laid down in the Code for Crown Prosecutors (https://www.cps.gov.uk/publication/code-crown-prosecutors) when we assess whether our evidence is sufficient. This includes its strength and if it is clear, logical and convincing. If any of the evidence is ambiguous we will search for the truth. Where there is a direct conflict of evidence we will give the benefit of any uncertainty in favour of the accused.
We will make sure that the recipient of a notice of intent understands the case against them. We will set out the alleged offence and the reasons for the proposed sanction.
If we know of relevant material which weakens our case or assists the defence, we will disclose it. If material is so sensitive a judge should rule on its disclosure or admissibility, then we will consider whether we should prosecute instead.
We will review our evidence based on our evaluation of any representations (such as comments or additional information) we receive.
We will consider victims and third parties (where they are known to us) whose interests have been negatively impacted by an environmental incident. We will try to:
· ensure that offenders have taken appropriate steps to identify victims and third parties;
· ensure that affected third parties are appropriately compensated; and,
· encourage offenders to engage with the local community, assess and fully remediate the impacts of the environmental incident.

Where we are advised that an offender is to compensate a third party, we will normally seek written confirmation that the offender has made reasonable attempts to compensate the third party as part of the arrangement. We will typically only proceed with applying a RES Act civil sanction if:

· it is appropriate in all other circumstances; and,
· the offender has attempted to agree reasonable compensation with any affected third parties.


2. Fixed Monetary Penalties

     We may issue fixed monetary penalties:
· where we have given advice and guidance, it has not been followed and improvements have not been made;
· for minor offences or certain specified offences;
· where there is little or no direct environmental impact, such as paperwork and administrative offences; or,
· where there is some risk of harm to the environment or the regulatory regime
The fixed monetary penalty is £300 for corporate entities and £100 for individuals. Paying 50% of the sum due within 28 days of receiving the notice of intent that the penalty will be imposed will clear legal responsibility for the fixed monetary penalty. Or if representations have been made within the 28 day period but a final notice is served, legal responsibility can still be cleared by paying 50% of the sum due within 28 days of the final notice. The penalty amount will increase by 50% if payment is not made within 56 days of the final notice.
The outcome we want to achieve is a change in the offender’s behaviour.

3. Variable Monetary Penalties
3.1 When we may impose a VMP  
We may issue variable monetary penalties for more serious offences, including:
· where we have imposed notices or penalties which have not resulted in improvements being made;
· when there is evidence of negligence or mismanagement;
· where there is evidence of risk of environmental impact, or the undermining of the regulatory regime;
· when there is an environmental impact;
· to remove an identifiable financial gain or saving as a result of the breach; or,
· where prosecution is not necessary to get the most appropriate outcome

3.2 How we calculate a VMP
Please consider the Sentencing Council’s definitive guideline for the sentencing of environmental offences
( https://www.sentencingcouncil.org.uk/publications/item/environmental-offences- definitive-guideline/) (referred to as the ‘guideline’) with this section. The guideline explains how a court should assess a suitable penalty for an environmental offence. It follows a stepped approach. It applies to individual offenders (aged 18 and over) and organisations.
We use a similar stepped approach to calculate a variable monetary penalty and follow the approach in the guideline. To illustrate our approach we have set out the steps we would apply to an organisation. We would use the steps in the guideline for individuals when calculating a variable monetary penalty for an individual.
We will follow the stepped approach, the guidance and the ranges set out in the guideline. We will follow the definitions and terms used there.
The starting point for the most serious, deliberate offence by a large organisation is £1 million (within a range of between £450,000 to £3 million) – that is the top of the tariff scale.
Before 11 December 2023 the maximum penalty we could impose using
a variable monetary penalty was £250,000, which was the statutory cap. In line with this, we reduced the starting points in the table by a factor of 4 to reflect the statutory maximum. We will continue to apply this adjustment to offences which took place before this date. From 11 December 2023 the adjustment is no longer required and we will refer to the guideline and tariff tables to calculate our variable monetary penalties.

From the 11 December 2023 we may impose a variable monetary
penalty up to the same level of sanction as the maximum fine for a Crown Court case – an unlimited fine. The guideline remains appropriate as a guide as it covers situations where unlimited fines may be handed down. We believe that we should consider the levels of penalties and guidance issued by the courts when they sentence environmental offences when we impose penalties.
We will choose our starting point by referring to the factors in the guideline and the size of the defendant company (or individuals, as appropriate). We will follow a stepped approach in calculating the appropriate variable monetary penalty.
Where the maximum fine that can be imposed for a particular offence in the Crown Court is anything other than unlimited, we will reduce the starting point for calculating the penalty to reflect the lower maximum fine.
We may treat very large organisations in a class of their own. This is in line with the guideline and how the courts deal with fines for very large organisations. An example of this is the judgment in the case R v Thames Water Utilities Limited (2015) EWCA Crim 960 (http://www.bailii.org/ew/cases/EWCA/Crim/2015/960.html) where the court held that applying a mechanistic increase or reduction is not considered helpful.
Some helpful guidance has been provided in the landmark case of R v Southern Water Services Limited in July 2021. We will consider the approach and guidance set out in these and other cases, particularly decisions of the Court of Appeal and the Supreme Court on sentencing very large organisations.
For discretionary requirements we may consider imposing a compliance notice or restoration notice alongside a variable monetary penalty.
We will normally serve an Enforcement Costs Recovery Notice whenever we issue a variable monetary penalty to ensure that we recover the costs we have incurred – this meets the ‘polluter pays’ principle.

Step 1: Compensation
We will take account of compensation paid to third parties and victims for:
[image: ] personal injury
[image: ]  loss or damage resulting from an offence
We will use our discretion to reduce the amount of a variable monetary penalty if compensation has been paid.

Step 2: Confiscation
This is not relevant to variable monetary penalties. The proceeds of a crime can only be confiscated following a conviction.



Step 3: Determining the offence category
We will use culpability (blame) and harm factors when we work out the offence category.
We will use the definitions in the Guideline to assess culpability.
We will use the categories of harm in the guideline to assess harm. But, as part of our assessment we will use our Common Incident Classification Scheme (CICS) and Compliance Classification Scheme (CCS) classifications as evidence of harm.
Together the culpability and harm factors indicate how serious the offence is. We will use the result to identify our starting point and category range when we assess the appropriate penalty.



Step 4: Starting point and category range
When we calculate a variable monetary penalty we will assess the:
[image: ] size of the organisation, by turnover or equivalent [image: ] financial circumstances of an individual
The Guideline includes a summary of aggravating and mitigating factors. We will identify if any combination of these or other relevant factors should result in adjusting the starting point penalty up or down. For example, relevant recent convictions or a history of non-compliance are likely to result in us applying a substantial upward adjustment.
After step 4 we will ‘step back’ and apply the factors set out in steps 5 to 7. This is to review whether the penalty as a whole is fair and proportionate and we will adjust as necessary.

Step 5: Step back – removal of any economic benefit derived from the offending
The penalty can include an amount to cover any obvious financial benefit unlawfully gained by the offender. We will only add this if the amount of the financial benefit can be established with some degree of certainty.



Step 6: Step back – proportionality
We will check whether the proposed penalty based on turnover is proportionate to the means of the offender. We will balance the need for the penalty to have a real economic impact with the organisation’s ability to pay.
We will remove the automatic division of the penalty by 4 for offences committed on or after 11 December 2023. But we will use our discretion to ensure the proposed penalty is proportionate.
We may, where we receive evidence, allow time for payment or allow payment by instalments.



Step 7: Step back – consider other factors that may warrant adjustment
Our calculation will take any other factors into account. For example, matters which came up in the investigation or as a result of representations received, such as the involvement of third parties.



Step 8: Consider any factors that might indicate a reduction, such as assistance to the prosecution
This factor does not apply to calculating a variable monetary penalty, though it may have been a factor which influenced the choice of sanction. We may take into account assistance and co-operation in the investigation and imposition of a sanction.

Step 9: Reduction for guilty pleas
This does not apply for calculating a variable monetary penalty as a plea is not required, but we will take into account an offender’s co-operation. We may reduce a penalty where there have been early admissions and prompt assistance with our investigation.



Step 10: Ancillary orders
We may adjust the variable monetary penalty if the offender will face financial expenditure as a result of following a compliance or restoration notice. This includes compliance with any other notice related to the offence (where expenditure directly benefits the environment). However, we will ensure that this does not reward poor operational performance and cost- avoidance.
This adjustment is not appropriate if the recipient benefits from the work, such as site improvements.



Step 11: Totality principle
We will take account of whether the total variable monetary penalty is proportionate to the offending behaviour. In particular, we will consider any recovery of costs we have sought and any other discretionary requirements which might impose obligations upon a recipient.

Step 12: Reasons
We will explain how we calculated the variable monetary penalty and give our reasons.


4. Restoration Notices
This is a formal notice which requires the offender to put right any damage caused by an offence.
The offender will be required to take the steps set out in the notice by the specified dates to restore the situation as far as possible to what it would have been if the offence had not been committed.
We may issue a restoration notice when:
· the restoration has not voluntarily been done;
· we have given advice and guidance, but it has not been followed and the damage has not been put right; or,
· there is no other suitable enforcement notice available.
Our objective is to get the environmental harm or damage put right.
We may issue a restoration notice in conjunction with a variable monetary penalty or a compliance notice.


5. Compliance Notices
We may issue a compliance notice where we:
· require the offender to take action to come back into compliance, for example, where an individual or business has regularly submitted data returns as required but stops doing so;
· have given advice and guidance, it has not been followed and improvements have not been made; or,
· need to serve a notice to bring an offender back into compliance.
Our objective is to achieve a change in the offender’s behaviour.
We may issue a compliance notice in conjunction with a variable monetary penalty or restoration notice to change the offender’s behaviour and to put right environmental damage.


6. Stop Notices
A stop notice requires an activity to stop immediately. It remains in force until the required actions set out in the notice, to remove or reduce the harm or risk of harm, are completed. We do not have to serve notice of intent before we serve a stop notice.
We can issue a stop notice when an activity by an individual or business is:
· causing or presents a significant risk of causing serious harm to human health or the environment, including the health of animals and plants; and,
· committing or likely to commit a specified offence.

We can also issue a stop notice when an activity by an individual or business is likely to continue and:
· will cause or will present a significant risk of causing serious harm to human health or the environment, including the health of animals and plants; or,
· will involve or will be likely to involve a specified offence being committed
Failure to comply with a stop notice is likely to constitute a criminal offence.

7. Enforcement Costs Recovery Notices

We will always try to recover the money we have spent on work connected with an offence and imposing a sanction. We can serve an enforcement cost recovery notice which will require the offender to pay the actual cost to the Environment Agency. If the offender is unable to pay the amount due for the civil sanction and the enforcement cost recovery notice, we may reduce the sanction but are unlikely to reduce the enforcement cost recovery notice. This is because we have a duty to protect public money.
We cannot serve an enforcement cost recovery notice with a fixed monetary penalty.


8. Non-Compliance Penalty Notices
We can serve a non-compliance penalty notice if an offender fails to comply with the requirements of a:

· compliance notice;
· restoration notice; or,
· third party undertaking (a payment to someone affected by an environmental incident).



We will normally serve a non-compliance penalty notice and determine the amount of this penalty by assessing:
· what it will cost the offender to fulfil the remaining requirements of the compliance, restoration notices or third party undertaking;
· the reasons for the breach; and,
· public interest factors.

The notice will no longer be payable if the requirements of the original compliance notice or restoration notice are complied with or a third party undertaking is fulfilled before the time set for payment.

Where a compliance notice, restoration notice or third party undertaking is not complied with, we may still prosecute for the original offence.

We cannot prosecute for an offence where a variable monetary penalty has been imposed in conjunction with one of the above notices for that offence.




9. Third party undertakings
A third party undertaking can only be offered where an offender has already received a notice of intent to serve one of the following:
· a variable monetary penalty;
· a compliance notice; and/or
· a restoration notice.

A third party undertaking can only be used to make an offer to compensate someone who has been affected by the offence – this can include financial compensation or compensation in another form, including remediation.



10. Limitations on imposing RES Act civil sanctions
The Environment Agency cannot impose a RES Act civil sanction where:
· that offence is not specified as having a civil sanction available;
· that offence does not have that particular civil sanction available;
· no offence has been committed; or,
· it is not possible for the offence to be proved beyond reasonable doubt (except stop notices).

We may additionally decide not to impose a RES Act civil sanction where representations indicate that a defence is available which should be heard before a court, such as a statutory defence.



11. Appeals against RES Act civil sanctions
Where we can impose a RES Act civil sanction our notices will set out rights of appeal. There’s guidance on how to appeal to a tribunal against a fine or notice for an environmental offence (https://www.gov.uk/guidance/environmental- fines-or-notices-appeal-against-a-regulator).
The grounds of appeal against the imposition of a civil sanction will generally include one of the following:
· decision was based on an error of fact;
· decision was wrong in law;
· decision was unreasonable;
· amount is unreasonable; or,
· any other reason.

Particular additional grounds may apply – these will be set out in the notice that we serve.

image2.png




image3.png




image4.png




image4.jpeg
Environment
W Agency




image5.png




image6.png




image7.png




image8.png




